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The Journal takes pleasure in announcing the appointment to the 
Editorial Board of C Vernon Porter, 1910, of Natchitoches, La. 

INTOXICATING LIQUORS INTERSTATE COMMERCE. 

The Supreme Court of the State of South Dakota has recently 
handed down a decision in the case of Paul Jones & Co. v. 
Yokum, 123 N. W. 272, involving the question of interstate com- 
merce as applied to the sale of intoxicating liquors. The law of 
South Dakota requires all persons who sell, or offer for sale, in- 
toxicating liquors in quantities of five gallons or more to pay a 
license of $500.00 per annum in every township, precinct, town 
or city in which said sale, or offer for sale, is made. The plain- 
tiffs were wholesale liquor dealers in Louisville, Kentucky, and 
the defendant a retail liquor dealer residing and doing business 
at Pierre, South Dakota. Plaintiff's traveling salesman solicited 
an order from the defendant, who gave his notes in payment 
therefore, such order and notes being subject to the approval of 
his principals in Louisville, Ky. The order was received at Louis- 
ville, the notes there approved, and the goods shipped f . o. b., 
Louisville, addressed to the defendant at Pierre. It thus appears 
that the sale was consummated and delivery made in Kentucky. 
The above action was brought to enforce the payment of the 
above notes; the trial court directed a verdict in favor of the 
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plaintiffs, but the supreme court on appeal reversed the lower 
court, holding that such notes were unenforceable where the 
wholesalers had not taken out a license as required by law. 

It was contended on the part of the plaintiffs that this was an 
interstate commerce transaction and that the power to regulate 
such rested entirely with Congress to the exclusion of the state 
authorities, Walling v. Michigan, 116 U. S. 444; Asher v. Texas. 
128 U. S. 129, and that this power was not changed by the so- 
called Wilson Act (26 U. S. Stat, at Large, 313), as that act 
applied to the liquor only after it came within the borders of a 
state or territory, making it then subject to the operation and 
effect of the laws of such state or territory enacted in the exercise 
of its police power. This view was not upheld by the supreme 
court and it bases its opinion upon four cases, i. e., Conrad-Seipp 
Brewing Co. v. Green, 122 N. W. 662 (S. D.) ; Delameter v. 
State, 205 U. S. 93; State v. Asher, 54 Conn. 299, and Lang v. 
Lynch, et al., 38 Fed. (C. C.) 489. 

A careful consideration of these four cases throws some doubt 
on the soundness of the decision in the principal case, as the first 
two cases are distinguishable from the principal case and not in 
point therewith, while the latter two cases have been in effect 
overruled. 

In the Conrad-Seipp case, orders were taken from several per- 
sons for a car load of beer. The car load was then shipped to a 
central point within the state and each individual order re- 
shipped, under the direction of an agent of the wholesaler, from 
that point within the state to other points within the same state. 
The court held that the purchase price of such liquors could not 
be recovered, no license authorizing the sale having been obtained. 
This act of re-distributing made that car a warehouse and brought 
the transaction within the provisions of the so-called Wilson Act, 
hence, liable to the license laws of the state, and this act of re- 
distribution clearly distinguishes this case from the principal case. 
In re Rhodes v. Iowa, 170 U. S. & 422. 

In the Delameter v. State case a traveling salesman solicited 
orders for quantities of liquor less than five gallons, to be for- 
warded for acceptance to another state, where delivery was to be 
made, and he had not paid the license fee upon the business of 
selling, or offering for sale, intoxicating liquors at retail by the 
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jug or bottle in lots less than five gallons. It was there held that 
the state legislature had the power to require the payment of a 
license before engaging in the business of soliciting -orders, or 
offering for sale liquors, and there being a specific law in that 
state upon that subject, Delameter was guilty of a violation there- 
of. This point differentiates this case from the principal case, as 
there is no law in South Dakota requiring a traveling salesman 
to pay a license upon the business of soliciting orders for liquor 
in quantities in excess of five gallons. 

The case of State v. Asher has been in effect overruled by the 
case of Eager v. Burke, 74 Conn. 537. In this latter case, in re- 
ferring to section 3087 of the General Statutes of that state, 
which prohibit the sale of liquors without a license "by sample, 
by soliciting and procuring orders, or otherwise," the court uses 
this language: "The decision (in State v. Asher) does not hold 
that the person making the sale in another state sells the goods in 
this state by procuring orders, or otherwise, in violation of our 
law, and its effect should not be extended beyond the precise 
point necessarily involved." See also N. Y. Breweries Corp. v. 
Baker, 68 Conn. 341, where the State v. Asher case is com- 
mented upon. In so far as State v. Asher is an authority uphold- 
ing the principal case, it has thus been overruled. 

The Lang v. Lynch, et al., case held that orders taken for the 
sale and delivery of liquors in violation of the law of the state 
were part of the contract of sale, and as such rendered the entire 
transaction void. This case is founded upon the construction of 
the New Hampshire law placed thereon by the courts of that 
state — as it is a well known rule that the Federal courts will 
follow the construction put upon the state statutes by the highest 
courts of that state — in the case of Jones v. Surprise, 64 N. H. 
243. This case of Jones v. Surprise has twice since been passed 
upon by the supreme court of that state, once before the passage 
of the Wilson Act in the case of Durkee v. Moses, 67 N. H. 115, 
and once after the passage of that act in the case of Corbin v. 
McConnell, 52 Atl. 447 (N. H.), and was overruled by the su- 
preme court in both cases. Hence, the case upon which Lang v. 
Lynch, et al., rests having fallen, that case falls with it and can- 
not now be considered as an authority in point. 

The petition for a rehearing filed on the part of the plaintiffs 
in the main case goes into these four cases in detail, taking each 
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one up separately and considering it in relation to the main case. 
The decision in the main case gives an extra-territorial effect 
to the laws of the State of South Dakota, and bases its reason 
for so doing upon the power given the several states and terri- 
tories over interstate commerce in intoxicating liquors by the. 
Wilson Act and the fact that the commodity involved in the main 
case was intoxicating liquor. But the Wilson Act, as construed 
by the Supreme Court of the United States, gives the several 
states and territories power over interstate commerce in intoxi- 
cants only after such have arrived within the borders of the state 
or territory, and does not give the states authority to interfere 
with interstate commerce in liquors by enacting laws having an 
extra-territorial effect. Corbin v. McConnell, 52 Atl. 447 (N. 
H.). All the authorities, both state and federal, are reviewed in 
this case. See also State v. Hanaphy, 117 la. 15 ; State v. Hickox, 
64 Kan. 650 ; In re Loeb, 72 Fed. 657. 

There is no question but what a state may impose a license 
upon the business of soliciting orders for intoxicating liquors, 
and where a statute has been enacted doing this, all the authori- 
ties concede that an order taken to be filled in another state, and 
the contract there completed, no license having been obtained, 
comes within the provisions of the Wilson Act, and is not con- 
trary to that clause of the United States Constitution giving 
Congress the sole power to regulate commerce among the several 
states. But a great many appear to lose the distinction between 
the cases where such a statute imposing a license upon the busi- 
ness of soliciting orders for intoxicating liquors exists, and the 
cases where there is only a statute imposing a license upon the 
selling of such liquors. In the first instance, Congress by the 
Wilson Act has delegated its power to regulate interstate com- 
merce in intoxicants to the several states, while in the second 
instance, the order being taken in the one state does not overcome 
the fact that the sale is really made and completed in another 
state, and when the goods are shipped into the state where the 
order is taken, they become a part of interstate commerce. In 
the states where there is a statute imposing a license upon the 
business of soliciting orders, the seeking and taking of the order 
is a separate and distinct transaction from the sale. In the states 
where there is no such statute the soliciting of the order and the 
actual sale are an entirety and the laws in such a state cannot be 
given an extra-territorial effect. 
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The later cases, at first inspection, appear to be inconsistent 
with the earlier ones, but if this distinction is borne in mind, all 
can be reconciled. 

The law of South Dakota imposes the duty of obtaining a 
license upon all wholesale liquor dealers who "sell, or offer for 
sale." If the phrase "offer for sale" can be construed as mean- 
ing the business of soliciting orders, the main case is sound in 
both principle and law; if such cannot be so construed, then the 
principal case is not consistent with the rule as laid down by the 
United States Supreme Court in the case of Delameter v. State, 
above cited. Bearing in mind the distinction above noted, the 
only question in the principal case is how to construe the phrase 
"offer for sale," the decision in the main case impliedly (no 
express mention being made in the opinion as to this question) 
construing such phrase as meaning a business. 



DUTY OF STREET RAILWAY CONDUCTOR TO MAKE CHANGE. 

The tender of a five-dollar gold coin by a passenger for three 
fares on a street railroad was held to be an unreasonable amount 
by the Supreme Court of Georgia in Burge v. Georgia Ry. & 
Elec. Co., 65 S. E. Rep. 879, and the plaintiff was denied the right 
to have a jury pass upon the question as to whether or not the 
conductor should have accepted the five-dollar gold piece and 
made change for it. As to the rule of the defendant railroad 
requiring conductors to carry change to the amount of two dol- 
lars and no more, the court followed the decisions in New York 
and Pennsylvania and held that whether the rule was reasonable 
or not is a matter of law to be determined by the court. 

Pennsylvania, New York and California seem to be the only 
other states in which this question has arisen as to the reasonable- 
ness of tendering a five-dollar piece for a five cent fare. 

In Barker v. Central Park N. E. R. R. Co., 151 N. Y. 237, the 
court held that the tender of a five-dollar bill was unreasonable 
as a matter of law, even though the conductor admitted in the 
evidence that he was able to make the change. A superior court 
in Pennsylvania has followed this New York decision, holding 
that the tender of a five-dollar bill was unreasonable as a matter 
of law. Muldowny v. Traction Co., 8 Penn. Sup. Ct. 335. 



